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December 12, 2003

U.S. Department of State
CA/OCS/PRI

Adoption Regulations Docket Room
SA-29

2201 C Street, N.W.

Washington, DC 20520

Te Whom It May Concern:

The Council on Accreditation respectfully submits its Comments
on the proposed regulations to implement the 1993 Hague
Convention on Proteclion of Children and Cooperation in
Respect of Intercountry Adoption (the Convenlion) and lhe
Intercountry Adoption Act of 2000 (1AA).

While the proposed requlations are well developed, we believe
that the attached suggested revisions will help to clarify and
facilitate the accreditation process while setting a high standard
for service delivery in intercountry adoption.

COA recognizes that drafting requlations to promote

positive intercountry adoption praclice has been a challenging
task given the complexity of the subject matter and the diversity
of opinion armong those groups with an interest in the
regulations. The willingness of the State Department lo
incorporate many revisions during earlier public comment
periods, including those suggested by COA, is to be
commendead. The process has unquestionably been fair and
open.

COA believes that 1o sesk addiiional public comment and to
further delay implementation will also delay the benefits that will
to children and families here and abroad from lhe

d Klarberg
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Comments On The Proposed Regulations to implcﬁi’ﬁmﬁﬁg aF
1993 Hague Convention on Protection of Children angt C.oo erafibis

in Respect of Intercountry Adoption (the {_Tc_-m-'entiﬂ[ dg 4. 24
aF

the Intercountry Adoption Act of 2000 {fLi.ﬁ?REAU
AR AfE,

dE

Preamble af 54079 D Recopnition of Currently Aceredited Agencies

COA recommends “recognition of compliance” with identificd duplicative standards tor those ageneies
currently aceredited by COA for intercountry adoption services. The Secretary should negotiate the deta ils
of this recopnition process between the State Department and COA in contract negotiations.

The concept of recognition or “deeming has been preatly debated during previous discussions of and formal
commenl un the proposed rules. COA understands the issues and the importance of ensuning the miten! ol the TAA is
achieved in seiting and proving comphiance with high-guality standards of practice for intercountry adoptinn
services, Furthermore, recognition of compliance is not an cxeeplion to accreditation, but is simply an equitable
mechanism Tor erediting established compliance with requirements that have parity with those of Hagoe Convenlion
Acoreditation,

In arder 1o comment on the use of recagnition, COA has completed 2 comprehensive crosswalk between the
proposed riles and COA's Standards and Self Smidy Mamal 7" Edition (See Anachment A). This crosswalk
identifies COA s stundurds that match those in the proposed rules and specifically identifies those that are
“sutficiently similar.” In addition, COA has created a cham noting the specific citation of proposed rules and COA
almdards that are “sufficiently simila™ (see Attachment B). Given these documented similarities, COA
recommends recognition for currently secredited organizations providing infercountry adoption services.

I prineiple, offering recognition to previously accredited agencies delivering intercountry adoption services is
completely consistent with the JAA as a mechanism for recogmizing proven compliance with those standards that are
sulficiently similar to standards in the proposed, and eventually the final, rules. The process of recognition
promoles efficiency of the accreditation process by eliminating 2 duplication of efforts on the part of both the
ormanization and the accrediting entity, This is particularly significant given the human resource and financial
impacts reguired by the accreditation process and the umbitious timeframe the State Department expects for the
compietion of the initial accreditation eyele

C0A encourapes Uie State Department to allow currently COA accredited oreganizations to receive credit for
compliance with u State Department approved list of stundards, COA will hold these arganizations accouniable for
all other Hapue Convention Acereditarion standards.  Recognition provides no unfarr benefit o currently accredited
agencies, as they will not be able to assume thar they will achieve full accrediation withont responding to a
significant number of additiona] standards. In sum, all intercountry adoption providers will be held Lo the exact
same requirements regardless of their current voluntary zecreditation status, however ihe documentation and review
of duplicative standards (highlighted in this response and the arached crosswalk) woold be unnecessary, This
recommended recognition is only relevant during initial acereditation cycle and need not be addressed by the
regulations in perpeininy,
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In order to provide clarification, COA recommends the State Department add the following definitions: post
adoption services. complaint, canecllation of acereditation, and suspension of acereditation to § 96,2

Post Adopiion Services

The stndards in § 96.50 and § 96.5] address post placement monitoring and post adoption services respectively,
Mo defmitions are provided, and the content and the intent of section § 96.51 are unclear without such definitions,
GO Tecommends the addition of & definition for post placement monitoring. COA recommends the following
definition he added for post adoption services.

post adoption serviees: the provision of supportive services to adoptive families to promote the well-beiny
of adaptees and families: the stubility of adoptive placzments, and the prevention of adoption disrupnon or
dissolution, Supportive services may include, but are not limited to) family education, information and
referral, pevchosncial services, mediation, problem solving and support groups.

Complaint

The proposed regulations do not define what constitutes 1 "complain. Organizations function with diverse
definitions for this concept and additionally distinguish it from grievance and/or disagreement. Withour puidance
uid universal understanding of what constitules 4 “complaint,” sgencies or persons may circumvent any rules for
repoiting complaints with a very narrow definition, rendering the complaint process somewhat meaningless in
renlily,

An agency should have internal mechanisms to deal with issucs thut may arise from a client before such an issue
hecomes (ormalized. These issues may be defined as compluinta. 17 the Issue is pot resolved, a tormal process
beging, which is often defined as a grievance, 1 formal grievances cunnot be resolved internally, an agency may
offer resolution by o neutral third party. The definition of compliant should also specity whether anonymaous
complaints can be considered,

Oin another note, when conducting a review of an agency or person, scerediting entities will privy to a variety of
information, which is unrelated to the intercountry adoption service. For example, a nulti-service agency may have
complaints related Lo their foster care or group home service which are unrelated 1o the adoption program, COA
recommends the definition of complaint be limited 1o the complaints related tw Hague adoptions.

Accreditation

COA recommends that the State Deparmment add & definition for accreditation. This definition should clarify thar
the regulations in 22CFR Parl 96 address “Hague Accreditation,” not other voluntary progesses for the accredirarion
for intercountry adoption services. COA feels that the lack of specificity in using the term “accreditation™
throughout the ragulations discounts the idsa COA will continue 10 a voluntzry process for the acereditation of
intercountry adoption services nol subject 1o the requirements of the Hague Convention. While this valuntary
accreditation process will certainly be in line with the conceprs embedded in the of the Hague Con venman, and the

[AA, it will likely o beyond those reguirements/provisions in a more thornugh evaluation of an organization. COA

advocates for the value of its own voluniary acereditation process and urges the Slate Department to recognize the
distinction between *Hague Accreditation™ and “COA Accreditation.”

Cancetlation or Suspension of Acereditation

‘There is no explanation of the difference between cancellation of aceraditation and suspension of accreditation,
Unless defined, accrediting entities may utifize differing definitions of “syspension” undermining the uniformiry the
regulations seek.

o



Tu differentiate suspension from cancellation. & suspension should have & limited time frame, and rather than require
an apency Lo renew their entire accreditation. the agency's accreditation should be restored afler & site visil where
the apency demonstrates substantial compliance in those areas that caused the suspension.

It is umclear if the tenn “suspension™ suggests that the enuty is no longer accredited, thus requiring, the transfer of
adoption cases. 17 the purpose of the suspension provision was to allow an entity a short periad of time (o Like
corrective aclion and come into compliance with the standards, it seems burdensome and counterproductive tn have
to tramsfer its adoplion cases to another entity. The transfer of cases will cause disruption to all prospective adoplive
families and-children and rmay not be warranted for a shon period of time during which an entity would he taking
porTeslive sulion,

Ahernatively, COA recommends tat the regulations reassess whether “suspension” is a necessary category, COA
recommiends that the repalations develop another category in place of suspension that creates a step between
requiring corrective action and cuncellation. This category should be “probation, with required corrective action ™
While on probation, an agency would still be sceredited, however, the designation would convey to the public that
there were extensive issues thal required corrective action. The *probation” status would not require the entity to
transler 115 adoption cases. COA currently utilizes this category,

Subpart B
COA recommends the State Department add linguage to limit the lability ufl aeercditing entities.

COA recommends that the State Department add a seetion in Subpart B, or any more relevant section, that expressly
limits the rights of any individual or entity other than an sceredited entity or an entity that has been refused
acereditation (o bring an action against the accreditors. Such a provision is consistent with §504 of the IAA, In the
evenl such o provision is not included, the regulations should expressly cxtend o the acereditors, as service
providers under agreement with the State Department, any and all immunities granted to the State Department

A provision limiting the liability of accrediting entities will facilitute o fair and timely accreditation process,
Without such 2 limitation, acerediting entities may find it difficult to recruit evaluators (peer reviewers) because
such individuals may not be willing to accept the risk of being involved in litigation - even if they are indemnitied
by the accredilor. Furthermore, evaluators and decizion makers may base # decision regarding accreditation -
positive or adverse - in order to diminish the likelihood of lingation

Without a limit of liubility, the cost of accraditation would be sionificantly higher by virtue of the need for the
accrediting entities 1o purchase substantial insurance. Given that insurance coverage for adoption service providers
may not be widely attainable, third parties (e.g., adoptive parents, adoptees or biological parents) seeking legal
recourse would be more likely to name the accrediting entiry than the adoption serviee provider in a lawsuit.

In the event the Stale Department cannot or will not limit liabiliny vis-3-vis acerediting entities, it must recognize
that as subcontractors of the Staie Department, the accrediting sntities would seck to protect its interests by
unpleading the State Department in any such litigation.

In consequence of the forcgaing, COA sirongly recommends that lighility vis-&-vis accrediting entties shouid
remain with, and be limited 1o, the adoption service providess as provided in the [AA and that such liritarion be i
expressly referenced in the regulations.

§ 464 ()

COA recommends the State Department clarify the provision related to the jurisdiction of public catities,
It is unclear what jurisdiction public sntities would have over organizations or individuals that provide services in
multiple states. This provision should specify whether or not jurisdiction is defined by! the slale int which the

grganizanon is incorporated in; the states in which the orzanization or person is licensed in: or the states in which
the orgamization provides services, :
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COA is concerned about {he states entities” ahility o fully evaluste compliance with the stundards i an syeney or
person has offices in multiple states, but is fimited in itz evalustion capacity or authority. State eotitics would
potentially be required to wavel to other states to review records, interview clients, and conduct ather on-site
activities, It is unclear if their jurisdiction, which is limited to within their state, aliows for evaluation of orin
offices located owtside of the stare.

§96.6(0) |

COA recommends the State Department revise this section to clarify the appropriateness of relationships
between acerediting bodies ond membership associations.

The phrase “operates independently of " 15 vague. Membership associations have traditionally plaved a valuable role
in thi development and support of accrediting bodies. Membership associations provide the expertise and
knowledpe of specific practice areas, resources for standards and accreditation process development, and provide
gonsultution and technical assistance to organizations seeking 1o achieve accreditation. COA strongly advoeates for
the protection of Qe right to engage in such relationships with membership organizations as long as the appropriate
profestions are in place,

LA recommends thit the State Department revise this regulation using the following language:

“Ihal meinbership associations do not have an inappropriate influence on the accrediting hody, and that the
accrediting hody has conflicl-of-interest policies that address their relationships with membership associntions,”

B 96,7 (a) ¥
COA recommends that this requirement for acerediting bodics (and all subsequent references) be deleted,

0A stronply obiects 1o any involvement of the accrediting bedies in the transter of cases when an arganization
ceases to operate, Invalvement in the transfer of cases is inappropriate as it potentially puts the acerediting body in
the position of have to chose or muke recommendations regarding which agencies should get the cases that need to
be transferred, Given the financial ramifications of such transfers, the accrediting bodies would be unable to fairly
make recommendations or selections among the vast number of agencies that may seek to become accredited. COA
recommends that adoptive applicants first be asked if they have a preference as to which entity their case is
wransferred o, 1n addition, the accredited and approved entilics should have a plan specifving the transter process in
the case of o suspension of services. | the State Depariment is secking 1o have an external body provide aversight
of the wansition of cases, 1 should dn sa throneh siste licensing authorities in each state, as many of these authorities
ulready provide such oversight/assistance

§ 96.8(1) 2

COA recommends that the State Department maintain the provision allowing the acerediting bodies to revise
fee schedules witli approval from the State Department.

{ver time. the cost of providing accreditation services is ikely W increase and accrediting body should be allowed
to revise oo schedules appropriately. In addinon. the accrediting body will not be able to develop a realistic foe
scale until the final repulations are published and the expected dutics of the accreditor are confirmed.

§96.10

COA recommends that the State Department add criteria to this section specifying the process for submitting
complaints about the Complaint Registry.

The regulations sheuld specify how complaints against the Complaint Registry would be processed, COA
recommends that such complaints he handled in the same way complaints about the acerediting bodies will be
processed. '



§ 96.13

COA recommends that State Department add a provision to this section specilying the process for
aceredilingapproving entities when new conntries ratifv the Hague Convention,

While these regulations do not govern the practice of intercountry adoption services in or with children from non-
Hagus-parly countries, it is expeeted that additional countries will ratify the Hague Convention in the future, 004
recominends the State Department elarify the apphcability of the accreditation mandate in as additional countries
ratify the Hague Convention. In addition. COA recommends the State Department encourage ugencies working in
nim-Hapue countries volumanly seek accreditation, thus increasing the impact these reeulutions will have on the
hesl inlerests af @11 intemationally adopted chifdren.

" E MO ()

COA applands the State Department for requiring that a primary provider must be identified in each adoption. This
i eritival 1o ensuring the continnity of services and the provision of all required udoplion services 1o # child and
Farmily

4§ 96,19 (c)

COA is in favor of the establishment of a transitional application date (TAD) and the provision allowing the
accrediting bodies 10 use their own discrenon in accepting upplications beyond the TATYL In addition, COA supports
the notion that accreditors cannot be held responsible for the sssurunce that catities that apply afier the TAD will
complete the process before the deadline for initinl acereditution (DIA). COA supports and the pravision that the
DA will be determined by the accrediting bodies and the State Department after the TAD in order to properly
estimate the amount of time it will take 1o complete the initial eyele ol weercditation/approval

* § 96.24 (1)

This provision requires evalualors o have experience in intereountry adoption or the evaluation of compliance with
stundards. While COA believes thut expericnce in both is preferred, in order 1o ensure thar accreditation and
approval can be conducted in a timely fashion the seereditor must be inirially atlowed to use some evaluatars that
Imay not have experience in intercountry adoption. For example, COA helieves it is critical to have evaluatars with
expartise in finance to be able te propeérly investigate snd evaluste and applicant’s finaneial practices and stability,
11 ts notnecessary that this evaluator have ckpericnce in inlercountry adoption

& 96.26 (a)
COA pecommends the State Department maintain this provision as written.

COA treats most information gathered during the accreditation procsss as confidential. Informarion about
accreditarion statis is made publicly available, COA belisves thar confidenniality i= critical to facilitating an open
relationship with entities seeking accreditaiion. Fear of public disclosurs may cause applicants to withhold
information from accrediting ennites. This withholding of information inkibits the aceraditing entitias ability 10
conduet a fair and thorough evaluation. In addition, withour the protection of confidentiality, evaluators and
decision makers may be hesitant to make notations important 1o the evaluation process if this informarnion may be
made public.

COA encourages the provision of a limited amount of informanon 1o the public to aid potential clisnts in selecting
an organization or individual to seek services from. COA believes that the provisions of Subpart M in the proposed
repulations appropriately specify the tvpes of information that must be made available to the public. The summary
of the geereditation or approval study required in $96.90 (L) will provide the public with an adsquate amount of
informaution ahoul the oreanizetion’s compliance with the standards. Agency specific information gathered during
the avcreditation process bevond what is specified in Subpart M should be protected. S

i



While COA supports the prolection of confidential information acquired through the accreditation process, some S
disclosure to the State Diepartment may be nscessary to comply with requirements specified in the Memorandum of
Agreement, COA recopnizes thal the State Deparument may need access 1o accreditation information in order (o
investigate complaints about the uetions of an accrediting entity as addressed in § 96.10 of the regulations.  The

proper entity for evaluating the sccrediting bodies is the State Department, not the public, Disclosure of imformation

for purposes of investigating the acerediting entity should be limited to the State Deparrment

' i I. T}
£96.27 (¢)

COA recommmends the State Department add a statement clarifying the acerediting bodies authority to
iranslate the standards in subpart I into measnrable acereditabion standards without changing the intent of
the standard.

1118 eritival for acereditation standards to be clear and messurable in order for evaluators to assign ratings of

complinnce to organizations, or example, the language proposed in §96.33 (c) “the agency or person submits i
copics of coch audit” is not a measurable standard, it is the evidence of compliance an accrediting body would likely

nse o determine compliance with § 96,33 (B). Thus, it is eritical that the seereditors be given the authority in the

regilations ar in the metmorandum of agreement to use the standards in subpart [ 1o oraft a set of measurable

standards for acereditation, subject to final approval from the State Department
g 96,27 ()

COA commends 1he State Department for allowing the acerediting bodies 1o develop measurement svstems which
will niot be limited by specification in the regulations. In addition, COA supporty the requirement that prEAnLEAtians
or persons must achieve substantial compliance with the standards in order Lo receive accreditation or approval

£96.33 (e)

COA recommends the State Department clarify the provision requiring cash reserves to meet operating
EXPCHSES.

ln the case of 3 multi-service agency, it is not clear if “operating expenses” is limited 1o the entire agency's
operating expenses, or the intercountry adoplion program’s operanng expenses. COA wdditionally recommends the
State Department reconsider the necessily of requiring 2 3 month cash reserve. as it will be burdensome for small or
new agencies to do so, Hecopnizing that the cash reserve is an important protection for prospective adoptive parents
and children, other alternarives should he considered, including the availability of finances through other not-cash
resources (gL, 0S5ets).

Y633 (E)

COA recommends the State Deparrment clarify the reguirement for an independent professivnal assessment
of risk.

C:0A s standards for risk management reguire the erganization to have qualifisd personne! and internal procadures

for the assesament of sk,
ST RRSE The orzanization evaluales and reducss its potential loss and liability by:
g assipning risk managzement functions to qualified persons whose job
descriptions specifically include oversighr of risk management, and
k. developing a process to identify and analvze the nature. severity, and frequency
oi nisks.”

This internal assessment informs the determination of the appropriate types and levels of insurance an organization =

should purchase as required hy:

§



“311.2.01: Annmnally, the organization evaluaies und purchases appropriate types and levels of
insurance to - ensure adeguale covernges,
Inrarpretation (G11.2.01%

Appropriate types of inswrance include, but are not limited to, the following: general
liability, workers' compensation, disability, fire and thefl, medical, indemnification,
. professional liability, risk pooling trust. officers” or directod’s Tability, automobile
s liability, and malpractice. In designared flood plains, this standard requires approprinke
purchase of flood insurance

11 15 unelear if the Slale Department’s expectation 12 for the “independent professional” involyved Lo be someone
ather than the organization’s insurance represemative. It so, it would constitute an additional cost W the
arpanizadion,

§96.55(h)H3)

COA recommends that the repulations add the following words “for the provision of adoplivn-related
services” following the words “or persun”, in order to make it consistent with §%6.35(h)(2).

This section creates unwarrinied problems for agencies providing multiple services, Take the case ol an agency
praviding both intercountry adoption services and group home services. It is highly conceivable that the licensing
body of that erganization could impose sanctions for conduct that occurred in the group homes or even revoke that
organization's gronp home license. This, however, may have no effect on the organization’s ubility to provide
intercountry adoption services, Sunctions or suspension of licenses for conduct in a service other than adoption
services should not affect an orgunizution's suitability to provide adoption services consistent with the convention,

Moreover, it would overburden uny ucerediting body to review all negative sanctions againsl an oreanizalion for its
entire existence. Such sanction could range from failing to insent a single document in certain records unrelated to
acdoplion services, or for having mold in & duycare center. The consideration of 1ssues unrelated 1o the provision of
Hague adoption services exceeds the scope and stted phjeetives of the Convention.

COA stronply recommends that the same time limitations should be applied to these section as is set furth for
S UEA5(h4)

There is no limit on the relevant time frame for this sections. Some agencies have been in existenee for over 50
vears, Reviewing such mformation that far huck is not only compietely unnecessary, it also hinders an accrediting

entity's ahility to properly evaluate whether an ugency, as it currently functions, promates the best interest of the
child and udheres to Convention Standards

BRO.33(cH2)

COA recommenils that this section include a statement that no sction needs to be taken hy an acerediting
body in response to the disclosure of current investigations,

An investigation docs nol confirm financial irregularitics. Many investizations lesd nowhere. The acerediting body
should not be required Lo take action until a conviction or negative finding is made. :

§ 96.36 (a)
COA recommends that specific examples be provided to clarify the mesning of “other consideration,”
I'he prohibition against the provision of “money or other consideration’ is vaguc. It is unclear if this provision is

meant tn prohibit any types of gifts or aclions. COA believes it would be helplul if the State Department could
provide some examyples of what conld be decmed “other considerations” constituting child buying. COA suggéay



thiat if examples are inchudad, it s noted that the list of examples is not exhaustive and languape such as “including
but ot linsited to™ iz used. Without further specification or examples, it will be difficult for accrediting entities tn
delermine whether an individual ar an organization is attempting to improperly induce consent to adopt. COA
furlher recommends the language defining “reasonable pavments for activities related to.. 7 not he chanued, wsol
provides an appropriate level of specification which will 2id in the review and evaluation process

& 06.37 (1)

BT .
COA recommends that the State Department reconsider the requirement for homestudy providers fo have a
masier’s degree,

Organizations oflen have difficulty recrmting individuals with advanced degrees, COA recommends that this
requircment either be changed 1o allow for bachelor s level stall unider the supervision of staft with master’s degrees
to conduet homestudies, or be weighted in such a way that non-compliance with this standard does not prohibit an
applicant (rom becoming accredited/approved

§ 96,41 ()

COA recommends the State Department eliminate the requirement that organizations provide quarterly
reports regarding complaints to the acerediting body.

I order 1o avoid o costly duplication of efforts, quarterly reports summarizing complainis and corrective actions
need not be provided L both the Complaint Registry and the acerediting bodies. Ifivis the role of the Compliint
Registry to idemtify the trends in complaints, it would seem most appropriate for the quarterly reports 1o be
submitred to the Compluint Registrv, 1f a quarterly repont suggests non-compliznce with the standards that neerls
further investipation, the Complaint Registry should then refer the issue to the secrediting body for mvestigation
Furthermore, COA recommends the State Department reconsider the necessity of quarterly reporting as opposed to
semi-annual ar annual reporting, as it will likely be a burden to apencies to provide such reports.

§ 96.51 (1)

In nreder to make 96,51 reflective of post adoption services, COA recommends the State Department revise
96,51 ux suppested below,

The proposed standards regarding “post adoption services” require arganizations Lo inform prospective adopfive
parents of what, if any, services will be provided by the organization *if un wdoption is dissolved.”

The use of the term “post adoption services™ in this section does not reflect the actual practice of post-adoption
services in the adoption field. The aceepted practice is to provide post adoption services (after placement or after
the legsl finalization of the adoption) to support the placement and preven disruption or dissolution. Pest adoption
services are eritical 1o ensuring the suppori of adoptive placements and reducing the number of adoption disruptions,
Omitting standards for post adoption services as defined above from the regulations is detrimenral to the best
interests of the child and the family and undermines the objectives of these regulations, the Convention and the 1AA.

ciia recommends the following definition be used for post adoption sarvices:
nost adoption services: the provision of supportive services 1o adoptive farnilies when requesied to
promote the well-being of adaptees and families; the stabiliy of adoptive placements; and the prevention of
adoption disruption or dissolurion. Supportive services may include, but are not limited to: famly
education, information and referral. prychosocial services, mediation, problem solving and suppart groups.

T the recommended definition of post adoprion service does not reflect 96.51°s intent, COA recommends the Sfaie
Tiepartment use a term olher than “post adoption services" to describe the ntent of B0.5 1.



Although post-aduption services are not included in the definition of “adoption serviee,” or in the minimum
standards required by 1AA, COA recommends that the State Department maintain the requirement for the
provision of post adoption services in 96.51 as defined by COA's suggested delinition.

I COA's recammended definition Is adepted COA recommends the following revisions,

G651 (1) Dielete the original language as 1t i1s redundant with 26.50 (4).
« % 9651 ir .Replace the original language with:
RLE “The agency or person informs the prospective adoptive parent(s) in the written
adoption contract that the agency or person will provide post adoption services
directly or by referral when requested by the family "

06,51 () The eurrent 96.51 (¢) really addresses post placement monitoring.  The current 96,50 (c)
really sddresses post adoption services. Therefore, they should be switched.
BG.5T (e) Melete the phrase “17 the agency or person voluntarily provides past adoption services.”

B 96,63

COA recommends that the regulations may also develop another status for an agency that has already been
averedited where the corrective action required might exceed the expiration date by only short time period.

In COA's current acereditation process, an acereditation decision can be deferred for up to nine months pust the
expiration date, The deferral is nsed o give sgencies an opportunity to implement comrective aclion without fosing
their neereditotion status. 115 unclear whether the regulations allow the time allotred for a deferral (Lime given for
an agency t correct any problems) to exceed the original accreditation expiration date. COrA helieves that the
reaulations should clarify this. The State Depariment may consider the addition of another status o an ageney that
has already been accredited where the corrective action reguired might exceed the expiration date hy only short time
period. Such a status could be Probation, with corrective aclion required. This would preven! un agency from going
out of business where transfers of cases to another sgency muy tuke as long as to correct the corrective aclion.

§ 96.06(a)

COA recommends that the repulations clarify the duties of an acerediting ageucy to effectively monttar
gecredited/approved entitics annually,

The State Department should specify, that the accrediting hodies will monitor substantial compliance, bused on the
weighting and rating system 1o be developed by the accrediting bodies and the State Department. [n addition, the
regulations should describe the type of monitoring system the accrediting bodies should use (e.g.. n report and
supporting documentation where an agency anests (o have remained [n continued subsrantial compliance with the
standards).

§ o669 a)-(4)

COA recommends the State Department clarify the tvpes of complaints that can be filed with the Complaint
Hegistry or the acerediting bodies.

This process makes little sense as “cannot be resolved” 1s ambiguous, allowing for individuals o file complaints
when they are dissatistied with resolution vansforming an acerediting entity inio appeal board for dissatistfied
mdividuals, The regulations should prohibit such practice.

T'he regulations should specify that only complaints related 1o the provision of services ir a Hague adoption could be

filed with the complaint registry or the acerediling bodies. Since the accrediting body can only evaluate compliance
with the standards and determine accreditation status, it can only investigate complaints refated to the standards,
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{C0A recommends that a complainant exhawst 2]l possible remedies, including arbiraton.and appeals before filing
the complaint with the Complamt Remisry. TOA srongly advocates that in order 1o ensure that complaints that can
be remedied are weeded oul. all should be exhausted

596,75 (b

COA recommends that the regulations adopt another desiznation. prabation, in substitution for suspension.
.- eI i » 1

It 15 unchear.af the term “suspension” sugpests that the enury is no longer accredited, thus requiring the ansfer of
adeption cases. If the purpose of the suspension provision was to allow an entity a short period of time 1o tale
corrective action and come mnto compliance with the standards, it seems burdensome and counterproductive 1o huve
o transier ns adopuon cases {o anoth er entity.

Alternatively, COA recommends that the regulations reassess whether “suspension” is o necessary category, COA
recommends that the regulations develop another category in place of suspension that creates o step between
requiring corrective action and cancellation. This category should be “probation, with required corrective action,”
While on probaton, an agency would sull be accredited, however, the designation would convey to the public that
there were extensive 1s5ues that required corrective action.  The "probation” statws would not require the entity 1o
tansfer s ndoption cases, COA currently utilizes this category.

TS0 & 9670 (1)

COA recommentds the reguicement for the secredited ageney ar approved person e ke specilfic corrective
action 1o bring itsell into compliance, not be considered an adverse action,

The inlerplny between these seetions needs w be examined, The first states that corrective action i one Rarm of
“adverse aetion” while the laer allows for corrective action prior to laking any adverse action, [ s Inconsisient Lo
stae that eorrective setion (s required before any adverse action ean be taken, but corrective action constimnes
adverse action, Perbups referring to any corrective setion prior to an adverse decision as interim comeetive action
would avoid any eonfusion, 17 an aceredited‘approved entity has been required to revise a procedure in response o
a complaint before any adverse action is teken and the procedure is properly revised there is no need for adverse
AC110m,

COA also recommends that lanpuapge should be added to this section to clanfy whether adverse aetion can be taken
based an anissue not indicating unsubstantial complisnce. The proposed regulations require only substantial
comphance. It is possikle that a complainant does implicste non-complianee with 2 standard but dees not result in
substantial non-compliance. As the preamble to these proposed reguolations state: “One-time failures o comply with
such sociab work pracuice standards, which inherentlv are evolving. thangh unforunate, should not form the sole
basis for the imposition of the severe types of adverse action such as cancellation ol acereditation or approval ™

£ 96.75(e)

COA recommends that the acerediting entity’s “sanction”™ function be limited to remedying the ageney’s
complianee with acereditation standards.

With regard to “sanctions™ as a form of adverse action. COA curremtdy does nof provide case-specific relief, 2.z,
requiring a Hague body to cease providing adoption services in a particular case. Instead, COA's current adverse
actions are related to the accreditation status of the agency. An accrediting body can only reguire an
aceredited/approved entity to come into compliance with the standards. The accredited/approved entity should have
the authority and independence 1o decide how it can come 1nto compliance. The accrediting bodies can review the
proposed plan o come into compliance with the standards 1o determine 1f 1t is appropriate. but should nol be
required, or aflowed Lo impoese specific sanctions.
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E 86.79

COA recommends that the regolations should promote the use of alternative dispute resolution forums as a
substitute for such 3 federal court action,

The provision allowing an sccredited‘approved entity 1o petition the US district court could potentially be a financial
and resource burdan to the accrediting entity and the accredited/approved entity. COA recommenids the State
Depagment include a provision for allernative dispute resolution. This can be accomplished by allowing accrediting
eiitities 10 utilize dispute resolntion clauses in the contracts with agencies or persons seeking accreditation or
approval, COA recommends adding to the end of seetion (¢) the following:

“Nosthing in the foregoing sections limits the acerediting entity's discretion o utilize aliernative dispute
resolution forums prior to judicial review af any final adverse actions.”

§ 090 andl § 96,92
C0A recommends the State Department review the language in § 96,91 and § 96.92 o ensure the reporting
veguirements are elear and aceurate.

e presmble states that the “publcation and dissemmation” of the “this information.” The provisions should
specify what i« meant by publish and disseminate, as they are quite different. and dissemination could be quite
costly depending upon the methods of dissemination. The rules ar § 96.91 states that specific information needs to
b “made available” ns opposed 1o "published.” Section 96 92 (which discusses complaints) requires anly
verification upon inguiry of complains, It does not state an accrediting entity needs 1o publish this information, 1t
would be helpful if the language in these sections specified what methods and scope will be required,

0681 {ay(b)

COA sugpests that an acerediting agency be afforded the discretion to make the specilicd information
availnble on o more regular basis

1t is unclear if the directive 1o muke cenain information listed in these subsections limits the disclosure of the
infonnation to quarterly or only when reguested as applicable, COA suggests that an accrediting agency be afforded
the discretion to make the information available on a more regular basis. For example, it can publish the
information oo its website.  The regulations should add a subssction which states

“Nothing in this section limits an accrediting sntities discretion to publish or otherwise disclose to the
public the information listed in subsections (2) and (b) on 2 more frequent andfor continuous basis.”

§ 96.93
COA recommuends the State Department clarify the timeframe for reporting adverse actions.

1t iz umclear when the requirement io report an adverse action is wiggered. Ls 1t once the agency is notified of the
determination or after the time for reconsideration has expired? This should be clarified. COA recommends that if
an adverse aclion shouid be reportad prior to the ime for reconsideration expires, the scerediting entity indicate thig
with the notation “subject to reconsideration ™ This must also be clanified in order 1o determine at what point an
entity mus: begin o transfer its cases, if required to do so.

* § 96,100 (b)

COA supparts the provision allowing the accrediting hody lo use its discretion in determining when a site-visit i3
necessary 1o evaluaie an applicant organization for temporary zccreditation status. In order to ensure the temporary
accreditation process is not burdensome and costly o small organizations it is Important tor the accraditing bodies to
rely primary. if not exclusively, on documentation for the evaluation of termporary accreditation status
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The Provision of Final Regulations :
A discourages the State Department from publishing zn additional set of draft regulations prior to the publication
of final regulations, The publication of another set of draft rezulations will significamtly delay the ratification of the
Hague Convention in the United States. The current public comment peritd should offer the adoption community
an appropriale ammount of time o comment on the regulabions and propose revisions. [ seems unlikely that after
receiving public commment the State Department will need to seek additional review.

‘R
{04 recopmizés thal the State Department will likely receive significant comments on several of the proposed
standards, as they moy seem unachievable (e g, the insurance requirement). While no clear solution may be evident
at this time, it is unlikely that one will be provided for in 2 second public comment perind.

COA further recommends that such issues identified in the standards be considered by the acerediting entities and
the State Department when they develop a weighting and rating svstem. Those standards that may be pnachievable
at this time should not e weighted in such & wav that prohibits the achievement of accreditation/uppraval, Since the
weighting/rating system is not specified in the regulations and it can be revised by the acerediting bodies wnel the
State Depariment, the weighting of thoge standards could be reconsidersd at a [ater nime
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CCREDIBILITY  »

Proposed Standards for Recognition

IxTEGRITY » ACHIEVEMENT

fur Hague Accreditation

Sufficiently Similar

Proposed Rules COA Standards
9630 u) 5152
Y30 b) Gll3ol
06,30 ¢ §15.2.03
| 9632 b) | G3.1.01, G2.6,and G3.7.01 (a, d)
66,32 c) (3.5.07 _
96.33 a) (6.2.02 and G6.2.04
6. 34 ¢) S15.3.03
06,34 d) | G4.2.02
9633 d) 1) Gi4.7.04
G63Ta) ] [ 5156
96.37 b) §15.6.04
| 96,37 £} §13.6.07
96.374d) 1) §15.6.01 (1)
96.37 d) 2) | §15.6.01 (b)
¥6.37 ) 2) [ s156m
96.38 a) 6) §15.6.03 (a)
96.388) 7) 515.6.05 (b)
| 46,38 b) 1) S13.6.03 (1)
06.38 1) 2) $15.6.03 (b, d)
9658 h) 7) | §15.6.03 (b)
0634 ¢) | 815.3.08
| 96.40 a) | s153.01
96.40 b} 3) $15,3.02 (2)
96.40 1) 7) [ S15.3.01
Y641 dj | GLE(d)
5641 hj | G2 and G2.1.01
96.42 d) S15.5.01 (a,c)
9642e) G11.4.07 (a)
96452a) 1) G11.8.05 (=)
9645 b) 3 G11.7.04 (i)
| 9645 h) 13} G11.7.04 (1)
06.47 2) 2) $15.4.02 (¢}
| 9647 ¢)2) | 815.2.03
3648 b T) $13.4.07
(96481 1) | 815407
0p.48 ¢) 3) S15.4.03 (c)
96,30 ¢ | S15.5.02 (b)
e S0 E) | 515.3.02 (2)

This chart was developed by the Council on Acereditation. Any questions should
be directed to: Javne Pietrass, Council on Accreditation; ipietrassd.coanel.oryg Or

866-COA-BOSS.
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CRETTRITITY . [~ TECRITY . ACHIEVEMENT

FPREAIDERT AxD CIO
Hackord [Klsrhern Cetober 14, 2003
[} vooal B
Boann oF TRUSTEES r. David Rosteker
Office of Management & Budget
Atm: Desk Officer for the Department of State
Melissa Cole Office of Information and Regulatory Affairs -

Sl fnn Patoel Connd R :
i o 10202
Samue) W Croll, 11 con |

Cihinir
Lharan abom

Ratth M, Drlessands New LExecutive Office Building i
hlicel H Dianjeaeid "l."'r"ﬂ-‘.;]]l]]g'l on, DC 20503
Lt Dennry
Savndden M, Foster STATEART1A6
Bt | Sadebeng -
Thevme | vy
Goerepre T2 Hulilard Drear Mr, Rosteker,
oo [
.J':"”]' J M“r ; The Council on Accreditation (COA) has advised the
?” Ji--ra'..:..‘.:illw appropriate personnel at the Department of State of its intention to apply
|1, MeNsmam for designation as an acerediing body pursuant to the Hague Convention
| Newsteln om Pratection of Children and Co-operation in Respect of Inlercountry
4 Ruwiy Adoption (the Convention) and the Intercountry Adoption Act of 20()
Joe el (LAA) 5
Savie! ML Sipes » g
Alvin Snvidi
b B Sk In connection therewith, COA understands that if it is designated
Eart stucl, r as an accrediting entity it must comply with the Burden and Estimate of the

Grorue W Swun, 11
fobet | Widllo
Wiernoa A, \Wapner
Lurrwmie 2, Walle:
:”{L" ':"':j"f::‘j']""“'g""' COA respectfully guestions the accuracy thereof for the
GOEIT AL Yrlle -
shert A Wilay following reasons and requests that these concerns be duly noted:

Total of Public Burden Per Year Associated with the Collection and
Dissermnation of information required Sections 96.91 and 96.92.

Huonorary 'Lrostes
Mai Bell Tusdlay &  The sperific duties of an accrediting entity is contingent on

, — y ) determinine the followine:
SPONSURING {RGANIZATIONS i =

Allanee for Cluldren and Fuuuhies :

Avsteantion of Tewish Family I Whether the proposed Regulations, Subpart N, i
wnel Childrens Agencias periaining to Temporary Accreditation, are

Uathalic Charities USA amcnded, deleted or remain as set forth;

Cliid Weelfare Lewgue of Aviencs ' '

l—d[r::tr,“,:]: e 1. The magnitude of the universe (accradited

Lizthersn Serdues in Ameno APSNCICS, temporanly acerediled agencies {if

Nutwial Coveil (oe Adoption any} and approved persons) to be the subject of

i : ; ; ¢ DT
ol information collection and dissemination is "
Cienmseling ] ' : 2T

Ml Meswors lor Youll
Frrenanl Chilid &g Amado

CoUNCIL ON ACCIEDITATION

120 Wall Strect, 11" Fluorn, Kew York, NY LO0GS - cel: 218797 300 fax: ZIZ757 1488 weow cannet.prg



impossible to ascertain pending the (inal
Regulations; and,
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Organizations such as COA that have indicated an
intention to be named an “accrediting entity”™ may not
have decided whether thev wish to seek to be an
accrediting entity for “persons™,

b.  Complaints - either substantiated or unsubstantiated - may well lorm
a substantial part of the information to be reported as. Given the ease
with which they can be lodged and communicated ta other interested
parties {and potential complainants) via the internet, there is no way
for COA or anyv accrediting entity to determine the volume of
complaints that may be received.

¢, Absent a better understanding of each of the above, an accurate
estimate of the burden in terms of manpower, time and money cannot

be made,

In consequence of the above, COA respectfully suggests thal the final Regulations be
revised to substantially increase the estimate of the Burden and Estimate of the Towal

of Public Burden.

Finally, it must he noted that the provisions regarding the collection and
dissemination of information will impact the cost of accreditation. Whether this will
in turn have a chilling effect on agencies seeking accreditation and ultimately the
number of children who will be the subjeer of adoption from Convention countries
are issues that should be considered.

We welcome the opportunity to discuss these concerns and this comment with OMDB
and the Department of State.

Sincerely.

Richard Klarberg
President & CEO

CC: Dept. of State

e



